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Welcome to today’s webinar!

Spooky Claims 2019
Stephen C. Reid, III

October 17, 2019
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• Phones are muted for a clear recording.

Have a question?
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• Log on to WebEx for at least 55 minutes.

• Call into the conference line for at least 55 minutes.

• Provide 4 passwords given throughout webinar in exact order stated.

CE Requirements
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• Provide final password given at conclusion of webinar

• Notate affiliation with Stewart Title

– We welcome any other lawyers to listen, but cannot provide continuing education credit to 

you.

CLE Requirements



Spooky Claims 2019
Presented by: Stephen C. Reid, III

October 17, 2019
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Access Claim 

• Our insured’s only access is through an adjoining owner’s 

property created by a easement granted when the previous 

owner owned the property. The neighboring property was 

foreclosed shortly after our insured acquired its interest. While 

our insured is in the midst of construction, the lender (now 

owner of the neighboring tract) files suit to declare the insured 

access void. 
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Access Claim

• As it turns out, the easement in favor of our insured 

property was filed after the deed of trust on the 

neighboring property, no subordination was obtained and 

the foreclosure eliminates the insured access.
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Resolution

• In this case STG contributed to the insured’s purchase of 

the neighboring tract to settle the case and claim.
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Lesson

• Whether or not the easement is being insured as a separate tract in 

Schedule A, always examine title of the servient tract (property that 

the easement runs through) and except to all matters which may 

affect the insured access, particularly liens which may eliminate the 

easement if foreclosed.
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Payoffs

• This claim involved the sale of a vacation home which had 

two liens held by the same lender. The escrow officer 

received a payoff statement roughly equivalent to the two 

liens. The transaction closed and the lender received the 

full payoff amount.

10



• A year later the loan goes into default and the insured 

lender forecloses. It then discovers that the seller’s 

second lien was not paid off and has been assigned to 

another lender who is threatening to foreclose. 

• It turns out the seller’s first lien had been in default for a 

long time and had accrued penalty and interest, greatly 

adding to its payoff and the payoff the escrow officer 

received was only for the first lien. 
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Lessons

• If there are two liens on a property, get two payoff statements.

• If the lender states that both liens are covered by one payoff 

statement, get that in writing.

• Verify that identifying information on the payoff statement 

(such as loan number and address) matches the loan number 

on the deed of trust and address of the property.
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Legal Description Claim

• The Seller arranged for the sale of property with a buy back option to avoid a 

pending foreclosure.

• The parties executed a sale contract for lots 101, 105 and 109 Main Street, 

but also included a reference to a filed document unrelated to the property.

• They come to the closing on the Friday before the scheduled foreclosure, 

desperate to close. To allow time for a title exam, they agreed to close and 

have the closer attach the description to the deed once the exam was 

complete.
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• After closing, the closer attached the description from the 

deed of trust being foreclosed. 

• The seller later sued, contending he actually intended to 

convey different property and alleging breach of contract 

and fraud. After years of expensive legal battles, the title 

company was dismissed.
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Lesson

1. Never have parties execute instruments without legal 

descriptions attached and never attempt to alter or 

“correct” legal descriptions after execution.

2. Always beware of “last minute” closings or requests. 

These often lead to things being missed and can be used 

by parties to try to encourage mistakes or have you do 

something you would not otherwise do.  
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Missing Improvement

• This is a residential sale and the seller has on old survey. 

He indicates that a garage has been added since the 

survey, next to the side and back fences. No amendment 

to the survey exception has been requested and so no 

further investigation is made.
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• A couple of years later the buyer gets a notice of 

assessment of taxes for years predating the closing.

• The appraisal district realized it had not been assessing 

all of the improvements and back assessed for the 

omitted garage.
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Prevention Tip

• Always compare the survey with the tax certificates. If you 

are aware of improvements not shown on the survey, 

check the tax certificate to see if they are being assessed.

• Tax claims can come from any part of a transaction.
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Time for the first password
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Subordination Claim

• Developer executes a blanket deed of trust on 40 lots in a 

development.

• Later he obtains construction funding and the existing 

lienholder orally agrees to subordinate its blanket lien to 

the construction loan on those lots being improved, but no 

subordination was obtained. When the blanket lienholder 

learned of a pending sale of one of the lots, it foreclosed 

its lien and subsequently sold the property to that buyer.
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• The parties are now in litigation in Federal Court 

regarding the priority of the liens.
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Lesson

• Never rely on oral agreements, no matter how long the 

client has been a customer. 
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Subordination Claim 2

• A prior lender agreed to subordinate to its lien to secure a 

loan to an individual. The property was conveyed to his 

LLC, which is the borrower on the insured loan. Because 

title changed and the borrower is a LLC, the prior lender is 

now challenging the insured’s priority position in an 

adversary action in a Bankruptcy case. 
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Lesson

• Always be sure the new loan is consistent with the terms 

of the subordination before relying on a subordination to 

insure priority.
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Cybercrime

• The lender’s payoff comes in by fax through eFax. It is on 

the lender’s letterhead and appears to be correct.

• Three weeks later the seller notifies the closing office that 

he received a letter that he was late on his payment.

• It turns out the account number for the wire on the payoff 

instruction was not the account of the lender.
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Cybercrime

• ALTA TIP; What To Do If You're a Wire Fraud Victim

• Act quickly:

– Contact the financial institution immediately upon discovering the 

fraudulent transfer.

– Request that the financial institution contact the corresponding 

financial institution where the fraudulent transfer was sent.

– Contact your local Federal Bureau of Investigation (FBI) office if the 

wire is recent. 
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• It hasn’t yet been determined if the alteration to the 

account number was made by someone inside the bank, 

or was intercepted through efax or some other manner.
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Lesson

• When dealing with ANY wiring instructions (whether on 

the original payoff or subsequent changes) received by 

email OR fax, always confirm with the sender by calling 

them at a number you already know or obtain from a 

source independent of the instruction itself. 

• Ask the bank to confirm not just the account number, but 

also the name on the account before sending a wire.

• Call the lender after sending to confirm receipt.
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ALTA Outgoing Wire Preparation Checklist

alta.org/business-tools/information-security.cfm
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Access

• Seller owned two properties but constructed parking for both lots on 

one. The contract to sell the one without parking required the seller to 

execute a parking easement in favor of the lot being sold.

• The easement never got recorded. There was a dispute as to whether 

the original executed easement was delivered to the title agent, but the 

closing statement did reflect a fee was collected for recording.
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• The seller then sold the second (servient) lot and there is 

a dispute over whether that lot is subject to the easement.
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Lesson

• Be sure to check the contract and determine that all 

documents called for have been executed and recorded, 

or are in escrow to be recorded upon closing.
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Time for the second password
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Assignments

• Property is owned by VB

• VB grants a lien in favor of BNY

• EM as Substitute Trustee forecloses and conveys 

property to NWL as mortgagee by assignment

• NWL conveys to STG Insured

• BNY sends notice to Insured that its lien is still 

outstanding against the property
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What Happened

• No recorded appointment of EM as substitute trustee

• No recorded assignment from BNY to NWL

• Neither document in the closing file

• Trustee’s Deed has several issues (time of sale 4:30, 

references the wrong recording info for DT being 

foreclosed)
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• Appears to be a fraud by NWL and its principals

– Looks like an outfit in Nevada with address of an Apartment

– Bank account where funds were wired closed soon after receipt

• This resulted in a complete failure of title

36



Possible Prevention

• Unless expressly required by the deed of trust, there is no 

requirement that the appointment of a substitute trustee 

be recorded; however, if the appointment of substitute 

trustee is not recorded, the policy issuing agent should 

require a copy of the appointment for review and 

recording. (see Virtual Underwriter 6.26.1)

• Require copy of assignment. 
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Creditor Claims

• Mr. Smith is President of three entities. Entity One holds 

title free and clear. In June, Entity One deeds the property 

to Entity Two, no corresponding deed of trust is filed. In 

July, Entity Two deeds the property to Entity Three. 

Again, there is no corresponding Deed of Trust. Both 

deeds are executed by Mr. Smith as President of the 

grantor entity. Later that same month Entity Three 

borrows $750,000.00 against the property, which lien is 

insured.
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• A creditor of Entity One files suit alleging that the 

conveyances were fraudulent and seeking to set them 

aside (including the insured mortgage). We defend the 

insured asserting it is a bona fide mortgagee.
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• T-2 Covered Risk 13 insured against:  The invalidity, 

unenforceability, lack of priority or avoidance of the lien of 

the Insured Mortgage:
(a) resulting from the avoidance in whole or in part, or from a court order 

providing an alternative remedy, of any transfer of all or any part of the 

title to or any interest in the Land occurring prior to the transaction 

creating the lien of the Insured Mortgage because that prior transfer 

constituted a fraudulent or preferential transfer under federal bankruptcy, 

state insolvency, or similar creditors' rights laws
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• Exclusion 6. excludes:  Any claim, by reason of the 

operation of federal bankruptcy, state insolvency, or 

similar creditors' rights laws, that the transaction 

creating the lien of the Insured Mortgage is:

(a) a fraudulent conveyance or fraudulent transfer
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Red Flags

• Recent successive conveyances by different entities all 

executed by the same person.

• No deed of trust evidencing actual consideration for the 

conveyances, or proof that they were cash transactions.
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Funding

• Documents signed Friday afternoon before a holiday 

weekend. Transaction was not funded until after the weekend 

and unbeknownst to the closer, the property was scheduled 

for foreclosure sale that Tuesday. Two days after the wire 

was sent, the lender rejected it, claiming it was short. 
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• Agent sent wire for the revised payoff and it was again 

rejected because the lien had been foreclosed. The funds 

held in the agent’s escrow account were used to pay off 

the insured lender and owner, although that amount was 

not enough to fully pay the claim.
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Payoff Timing

• Transaction closed after the payoff date and the escrow officer 

added the per diem amount, but the payoff statement reserved 

the right to change the amount after the date quoted for 

additional disbursements. An updated tax certificate showed 

taxes were paid. It turns out they were paid off by the lender 

and the lender added this amount since the payoff was after 

the date quoted and refused to release its lien. 
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• DOT was never released and a subsequent sale identified 

the lien but they relied on the prior STGC policy to issue a 

new policy. Five years after the short payoff, the lender 

attempted to foreclose. The new payoff shows they paid  

$3K in taxes and they accumulated $14.5K in escrow 

disbursements for property insurance. 
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Possible Avoidance

• Obtain a new payoff statement if the payoff does not 

occur by the quoted date, particularly if the payoff 

statement reserves the right to add additional amounts.

47



Time for the third password
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Restrictions (CCRs)

• Property had a deed restriction from 80 years ago 

affecting a large section of land. Other landowners 

affected by the restriction had developed their land either 

in violation of the deed restrictions, or settlements were 

reached in prior litigation. 
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• A policy was issued apparently in reliance on a starter. 

When the insured discovered the restriction, it made a 

claim. Eventually litigation was filed on behalf of the 

insured owner, asserting the restrictions were either 

vacated by prior releases signed by parties, or by party’s 

development of land in violation of the restrictions. 

50



Underwriting Guidelines

• Our bulletin TX000065 in virtual underwriter has our 

current guidelines on the use of starters.

• Do not rely on existing violations to remove an exception 

for a restriction without underwriter approval.
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Cemeteries

• Insured property had a cemetery on it that did not abut a road, and was 

on the far side of the property. Agent’s title search did not disclose an 

easement to access the cemetery. Agent insured transaction without 

further review or exception for accessing the cemetery. Turns out the 

easement was reserved in the conveyance out from the family who 

was buried there.  Appraisal had to be commissioned and DIV paid to 

the insured. 
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Prevention

• Any time there is any evidence of a possible cemetery 

contact, a Texas Stewart underwriter. 

• Sample exceptions include:

– Rights and claims of others now asserted or that may later 

be asserted with respect to graves located on the land, 

including rights to visit and maintain such graves and/or 

for access to and from such graves.
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– Rights and claims of others now asserted or that may later 

be asserted with respect to graves located on the land as 

shown by plat of survey dated , made by , R.P.L.S., 

including rights to visit and maintain such graves and/or 

for access to and from such graves.
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Surveys

• Title search revealed an access easement that title 

examiner believed encumbered the insured parcel. 

Easement was included in a deed so the deed had both 

the description of the easement and the fee simple tract. It 

appears the surveyor reviewed the incorrect legal 

description and concluded the easement did not 

encumber the property. 
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• The exception for the easement was removed based on 

the survey.

• A review of the legal description clearly showed the 

surveyor was wrong.
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• Claim filed due to neighbor’s claim of easement and loss 

paid to the insured due for the diminution in value.
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Lesson

• Always investigate discrepancies between the title search 

and survey 

• If the discrepancy cannot be resolved after consulting the 

examiner, contact underwriting counsel before removing 

an exception based on a survey.
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Tyler Title v. Cowley

• Key owned two properties in Tyler, 522 West Dobbs 

Street (Block 305, Lot 9) and 836 Robertson Ave. (Block 

302, Lot 14C). When he refinanced both properties in 

1999, the lender attached the legal description for 

Robertson property to both deeds of trust. The lender 

later foreclosed, intending to foreclose on the Dobbs 

Street property, but actually foreclosing on the Robertson 

Ave. property. CR Capital then purchased the property, 

also intending to purchase the Dobbs Street property. 
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• Cowley then purchased from CR Capital, again thinking 

she was buying the Dobbs Street property. The closing 

documents, including the contract, show the Dobbs Street 

property was being sold. She took possession of the 

Dobbs Street property and made $22,750.00 of 

improvements to it. When she got  the tax bill, she learned 

of the mistake.
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• She sued CR Capital and Tyler Title, who closed on her purchase. 

She also sued Key and obtained a judgment that she owned the 

Robertson Ave. property, that property be sold and the proceeds 

be disbursed to her.

• The first commitment Tyler Title produced used the legal 

description of the Dobbs Street property and showed Key in title.

• They informed Cowley they could not close due to title issues (the 

seller was not in title).
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• CR Capital then supplied Tyler Title with a deed without 

warranty from the foreclosing lender, “showing that 522 

Dobbs Street is recorded in the name of CR Capital,” but 

the legal description was Block 302 (the Robertson Ave. 

property). Tyler Title issued a commitment on that legal 

description which was used to close on the sale to 

Cowley.
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• The Court found that although Tyler Title had no duty to 

close, in doing so and issuing the policy on property not 

contemplated by the contract, it was negligent.

• Lessen: The contract forms the basis of the agreement 

creating the escrow agency. If the property is identified by 

an address in the contract, you must be sure that that 

property is actually insured in the policy being issued, or 

do not close the transaction. 

63



• Suggestion: If the contract contains an address and a legal 

description that do not match, require the parties to execute 

an amendment to the contract to correct it.
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Common Claim Issues

• Power of Attorneys. Are they on the current statutory form? If not, 

does it convey proper authority for the action the agent seeks to 

take? If it is a durable power of attorney and there is a 

competency issue how long ago was the POA executed? The 

POA is subject to attack based on incompetency, just as a deed 

or deed of trust is. 
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Common Claim Issues

• Transactions involving LLCs. The two primary issues are:

– Has the ENTITY duly authorized the transaction (sale or loan) 

in compliance with its organizational documents and applicable 

law?

– Is the PERSON executing the documents (deed or mortgage) 

authorized to do so on behalf of the entity?
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LLCs

• Bulletin TX000078

For Texas LLC; When dealing with a transaction involving a limited 

liability company, agents must determine that the company exists 

and is in good standing with the Secretary of State. We will require 

certified copies of the certificate of formation and company 

agreement. 

• Bulletin TX2019008 deals with 2019 Legislative changes including 

authorized agents and officers acting for a LLC and use of authority 

affidavits.   
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Trusts

• Review the current Trust agreement and all amendments 

to determine the authority of trustee(s) to sell or place a 

lien on the property and any limitations on that power. Be 

sure to review the entire agreement as we have had 

claims where one provision appeared to grant the power, 

but another provision limited it.
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Reminder

• A trust is not a legal entity and can not hold title. Title 

should be in the name of the trustee, typically “John 

Smith, Trustee of the John and Jane Smith Trust.”

69



A Word About the Unauthorized Practice of Law

• Tex. Gov’t Code § 81.101 (a): In this chapter, the "practice of 

law" means the preparation of a pleading or other document 

incident to an action or special proceeding or the management of 

the action or proceeding on behalf of a client before a judge in 

court as well as a service rendered out of court, including the 

giving of advice or the rendering of any service requiring the use 

of legal skill or knowledge, such as preparing a will, contract, or 

other instrument, the legal effect of which under the facts and 

conclusions involved must be carefully determined.
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• Preparation of Deeds, Deeds of Trust, Releases.

• Preparing an affidavit of heirship from an heirship 

questionnaire.

• When in doubt, provide to outside counsel for preparation 

of the document.
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Contact Info

Stephen C. Reid

Texas Underwriting Counsel

Stewart Title Guaranty Company 

San Antonio, Texas

713-625-8235

streid@stewart.com





Time for the Final password
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CREDIT REQUESTS
Submit individual request to CECertificate@stewart.com

CE

Include:

–Your Name

–Subject Line—

Spooky Claims 2019

–4 PASSWORDS provided 

throughout webinar in exact 

order given

–Escrow License Number

CLE

Include:

– Your Name

– Subject Line—

Spooky Claims 2019

– FINAL PASSWORD provided 

by presenter at end of webinar

– State Bar Number

– Affiliation with Stewart

mailto:CECertificate@stewart.com
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Current and expired webinars are available via the Texas TIPS page.

– Current Courses

– Expired Courses

This webinar will be available within 10 business days.

Recorded Material

https://www.stewart.com/en/stg/texas/texas-tips/presentation-materials/archived-tips-online-courses.html
https://www.stewart.com/content/stewart/stewartcom/en/stg/texas/texas-tips/presentation-materials/expired-tips-online-courses.html
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Processing CE/CLE requests can take up to 30 calendar days.

Contact CECertificate@stewart.com if you haven’t received attendance 

confirmation after 30 days have passed.

Credit Requests

mailto:CECertificate@stewart.com


78

Join us for the next Texas TIPS webinar!

November 21, 2019

A Walk Through the Typical 

Title Objection Letter

Charles Craig

For Questions/Comments Email

john.rothermel@stewart.com

or

heidi.junge@stewart.com

mailto:john.rothermel@stewart.com
mailto:heidi.junge@stewart.com

